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Response to the BERR Consultation on  
EU proposals for a Consumer Rights Directive COM (2008) 614/3 

 
 
About Consumer Focus 
 

Consumer Focus is a new statutory body that champions the needs of consumers across England, 
Wales, and Scotland and, for postal services, Northern Ireland.  We operate across the whole of the 
economy, persuading businesses and public services to put consumers at the heart of what they do. 
The new organisation was the result of the merger between the National Consumer Councils, 
energywatch and Postwatch and was formed on 1st October 2008. 
 
Consumer Focus has the power to take action where markets are failing consumers and to ensure a 
fair deal for all - especially the vulnerable and disadvantaged.  We want to see consumers central to 
business and government decision making, and we work at the European level too, to make sure 
consumers’ needs are heard in Brussels. We don’t just draw attention to problems - we use a strong 
evidence base and work with a range of organisations to champion creative solutions that improve 
consumers’ lives. 
 

 
EXECUTIVE SUMMARY 
 
Confident consumers are good for the Single Market. The more confident consumers are, the more 
likely they are to buy goods and services. This, in turn, drives economic growth. 
 
For consumers to be able to participate confidently in the European Single Market, we believe that 
consumers should (i) be able to buy goods and services under an appropriate EU wide consumer 
protection framework with effective enforcement, and (ii) have their reasonable expectations of 
product and service quality, as well as how they will be treated when things go wrong, met. Where 
there is a mismatch between consumers expectations of what happens in practice and what the law 
provides, consumer confidence suffers.  
 
The aim of the European Commission in reviewing the Consumer Acquis (‘the Acquis’) and in bringing 
forward its proposal for a Consumer Rights Directive (CRD), should thus be to:  
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 Put consumers at the heart of the EU by simplifying and improving ‘the Aquis’, making it is 
easier for consumers (and businesses) to understand consumers’ legal rights; 

 

 Empower consumers to play a pivotal role in driving the supply side of the EU Single Market; 
 

 Establish a high level of consumer protection; identifying gaps in the scope of ‘the Acquis’ and 
developing strengthened rights under the CRD where appropriate; 

 

 Achieve the right level of harmonisation. Maximum harmonisation should only come into play 
when market failures become serious and it is obvious that subsidiarity will not solve the 
problem. Any case for maximum harmonisation should also be supported by evidence that 
protection at national level would not be reduced; and  

 

 Future proof consumer protection legislation so that it is enduring and capable of dealing with 
situations in the long term.  

 
Unfortunately, however, the CRD appears wholly counter intuitive to these principles.  
 
We are particularly perplexed by the form and function of the Directive and simply disheartened by 
many of its substantive provisions. It is our view that the CRD is poorly constructed making it difficult 
for consumers and businesses alike to understand their legal rights, and that maximum harmonisation 
is  inappropriate for those sections covering unfair contract terms and consumer remedies.  We do 
not believe that the proposals are capable of delivering an appropriate framework of consumer 
protection across the EU.  Indeed the proposals perversely lower the level of protection currently 
available to consumers in the UK and in other Member States.  More thought and careful 
consideration should be given to how the CRD will work in practice, as well as the likelihood for 
unintended consequences before any substantive changes are made to the existing consumer regime.  
  

1.  The European Commission’s drive for Better Regulation 
 
‘The Acquis’ is currently based on a minimum harmonisation approach, namely that Member States 
can go beyond the minimum requirements prescribed by a Directive and impose more stringent 
consumer protection requirements should they wish to do so. In this way, minimum harmonisation 
establishes a floor of consumer protection, not a ceiling, which can evolve over time and as new 
circumstances dictate. However, in recent years, and as part of its E-Commerce strategy1, the 
Commission has aspired to pave the way for a ‘country of origin’ approach underpinned by maximum 
harmonisation, arguing that businesses will then only have to adhere to one set of legal rules which 
will reduce their legal and cost burdens. Like the Commission, many consumer groups have supported 
this aspiration but only if the Single Market is able to demonstrate that it has attained a high level of 
consumer protection, and that consumers retain the right to seek redress in their own country (the 
‘country of destination’).  
 

                                                 
1
 owing to the complicated discussions behind the Brussels and Rome Regulations 
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Given developments in consumer protection over recent years, such as the Unfair Contract Terms 
Directive (UCTD) and the Unfair Commercial Practices Directive (UCPD) along with innovations in new 
consumer facing and service driven technologies, we agree that it could well be time to more 
seriously consider moving toward a ‘fully maximum harmonised’ approach, also referred to as 
‘targeted harmonisation’, where this is appropriate. Better Regulation in the form of coherent, 
simpler, easier to understand legislation will help to build consumer confidence.  
 
However, we do not consider that this CRD text achieves this aim. We are perplexed by its form and 
function and dismayed by many of its substantive provisions, which appear poorly-conceived and 
haphazard. We remain unclear, for example, why the Commission is: 
 

 singling out some parts of the consumer acquis, such as those provisions for pre-contractual 
information found in the Unfair Commercial Practices Directive (min/max) but not others, pre-
contractual information found in the E-commerce Directives (min); 

 

 imposing maximum harmonisation in areas where it is inappropriate;  
 

 imposing maximum harmonisation with the effect of removing many fundamental protections 
in the UK and many other EU countries. 

 
We expand on these points in the paragraphs below.  
 
 

2. Form and function  
 

(i) Administrative convenience at the expense of consumers  
 

The CRD brings together four existing directives, all of which have widely different aims and conceived 
to address different consumer problems in the market, into one piece of legislation. However, it does 
this by cutting and pasting together text lifted out of each of the four existing directives and then 
applying the principle of maximum harmonisation to the ‘new’ directive. And yet, even though the 
CRD is meant to be the foremost piece of consumer legislation stemming from Europe in recent years, 
setting out the key rights and responsibilities for all consumers, it simply does not put the consumer 
at the heart of its considerations. Harmonising standards for pre-contractual information and rights of 
withdrawal are one thing, but harmonising provisions which turn on varied and complex questions of 
substantive law, are something else entirely.  
 
We assume that the Commission believes that by melding the existing legislation together, it will be 
more quickly able to push through its Better Regulation agenda.  Certainly, this seems to provide an 
administratively convenient way for the Commission to compress legislative time, but we are very 
concerned that little or no consideration has been given to how this new Directive hangs together as a 
coherent piece of legislation or, of what should be its wider aims. This is a hugely missed opportunity.  
 
To help illustrate this point, copied below are the four existing Directives, with a brief synopsis of their 
key provisions, along with their accompanying UK implementing legislation for completeness.  
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Consumer Rights Directive  
and the EU Directive it replicates  

 
UK implementing legislation  

85/577/EEC on contracts negotiated away 
from business premises (the Doorstep 
Selling Directive or DSSD)  
 
Minimum harmonisation  
 
Contract for goods or services sold ‘off 
premises’ or in the consumers home 
Prior information  
Confirmation of contract in writing 
Right of withdrawal  
 

The Cancellation of Contracts made in a Consumer’s 
home or place of work Regulations 2008 (The Doorstep 
Selling Regulations)  

93/13/EEC on unfair terms in consumer 
contracts (UCTD) 
 
Minimum harmonisation  
 
Each Member State has the ability to 
assess whether a contract term is indeed 
fair or unfair  
 
All standard form business to consumer 
contracts  
Introduces a test of unfairness, as well as 
legal requirements for terms to be in plain 
and intelligible language (but not for core 
terms or the price)  
Powers of enforcement for regulatory 
bodies 
 

Unfair Terms in Consumer Contracts Regulations 1999 
(UTCCRs)  

97/7/EC on distance contracts (the 
Distance Selling Directive or DSD)  
 
Minimum harmonisation  
 
Contract for goods or services sold via the 
internet, fax or telephone 
Prior information  
Confirmation of contract in a durable 
medium  
Right of withdrawal  

Consumer Protection Distance Selling Regulations 2000 
(DSRs)  
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1999/44/EC on consumer sales and 
guarantees (the Guarantees Directive)  
 
Minimum harmonisation  
 
Consumer remedies for faulty goods and 
supply of goods (not hire and hire 
purchase contracts)  
 
No right of rejection is provided. Instead 
there is a very prescriptive and 
complicated two tier hierarchy of 
remedies:  
 
(i) repair and replacement 
(ii)  reduction in price or recission 

(when attempts at repair fails)  
 

 
Sale of Goods Act 1979 (SoGA)  
Supply of Goods and Services Act, 1972  
Sale and Supply of Goods to Consumers Regulations 
2002 
 
Taken together, these go further than the CRD by 
providing for:  
 
The right to reject, including for the supply of goods 
(works and materials)  
Damages for non-delivery 
 
 
 

 
In addition, the CRD also lifts or absorbs provisions out of the Unfair Commercial Practices Directive 
so that these too can become subject to maximum harmonisation.   
 

Consumer Rights Directive   Unfair Commercial Practices Directive  

Pre-contractual information replicated on 
the Unfair Commercial Practices Directive 
to be maximum harmonised.  
 

Pre-contractual information is based on minimum 
harmonisation until 2013.  

 
 (ii)  Complicated and confusing scope   

 
Since the CRD effectively ‘cuts and pastes’ text from four existing directives, the CRD scope is patchy 
and, at times, cuts across itself. This approach poses particular problems in determining what items 
are ‘in’ scope and what items are ‘out’ of scope and thus how they should be treated.  
 
 

Section of the proposed Consumer Rights 
Directive  

Scope  

Unfair Contract Terms  Covers ALL standard form business to consumer 
contracts; goods and services 
 
Financial services are included 
 

Distance Selling  Covers wide range of goods and services but excludes 
financial services, package travel and timeshare 
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Doorstep Selling  
 
 

Covers wide range of goods and services sold door to 
door but excludes 
financial services (other than banking, payments and 
some mortgage contracts are included). Package travel 
and timeshare are excluded 
 

Consumer Remedies  Covers all sale of goods contracts and supply of goods 
(work and materials) or non-sales contracts, but not 
other non-sales contracts such as exchange, hire and 
hire purchase  
 

 
Generally speaking, for example, financial services do not usually come within the scope of the Acquis, 
however, we note that banking, payments and some mortgages fall within the scope of the DSSD and 
while for the UK this replicates what already exists, we would welcome further clarification for their 
inclusion.  
 
Under the existing Acquis, contracts providing for water, gas and electricity are subject to the 
provisions in both the Doorstep Selling Directive and the Distance Selling Directive. At the heart of its 
work, Consumer Focus also prioritises the needs of the most vulnerable and disadvantaged, including 
the elderly, the less wealthy and those suffering from ill-health. Our experience shows us that 
pressure sales tactics are often used in the doorstep selling of gas and electricity with unscrupulous 
sales people preying on these very vulnerable people, but it is not clear whether and to what extent 
gas and electricity contracts are covered by the CRD. Given the essential nature of these services and 
the difficulties vulnerable people face in sustaining access to them, we believe these types of contract 
should most certainly fall within the scope of the CRD.  
 

(ii) Definitions  
 

In reviewing ‘the Acquis’, and introducing further harmonising provisions, we are perplexed why the 
Commission has not sought to simplify and align the most common definitions, which currently vary 
from Directive to Directive, across EU legislation.  Having common definitions would help to achieve 
consistency and the Commission should seek to address the discrepancies, for example, between 
definitions of the ‘consumer’, ‘trader’, ‘goods’ and ‘services’.  The CRD aligns definitions across the 
four directives it brings together but differences will remain in other legislation such as the e-
commerce directive. 
 
With respect to the definition of the ‘consumer’, in particular, we are aware that many Member 
States, by contrast to the UK, have extended consumer protection provisions to groups of persons 
such as small businesses or employees.  Irrespective of the CRD being a maximum harmonisation 
directive, these broad approaches could continue to be used since full harmonisation can only apply 
to the ‘harmonised field’ itself. Consumer Focus currently has no view on what should be the precise 
definition of consumer adopted by the CRD but we are considering these issues further with a view to 
submitting technical amendments, should this be required.  
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3. Comitology for unfair contract terms  
 
The Unfair Contract Terms Directive is broad ranging and is meant to promote a more principles 
based approach to regulation.  We are sceptical about whether the regime for unfair contract terms 
can become completely ‘maximum harmonised’. 
 
The concept of comitology or, delegated decision-making, is not a new one having been used in other 
areas as a means to bring further harmonisation across the EU. It is perhaps most commonly used in 
the financial services sector, where there are three so-called Lamfalussy committees:  
 

 The Committee of European Bank Supervisors (CEBS) 

 The Committee of European Securities Regulators (CESR) 

 The Committee of European Insurance and Occupational Pensions Supervisors (CEIOPS)  
 
The Lamfalussy committees were set up by the Commission following industry concerns over different 
regulatory standards when trading across different Member States. Each committee has responsibility 
for a particular industry sector or business line with the committees being convened by the 
Commission and comprising representatives from each of the 27 different Member States.  
 
In similar view, the Commission has proposed that a new comitology process be introduced as part of 
the CRD to consider unfair contract terms. Unlike the Lamfalussy committees, however, which are 
concerned with standards of regulatory performance, the Commission has sought to introduce 
comitology for legal provisions that relate to the substantive legal rights that are transmuted under a 
business to consumer contract. These give consumers the right to seek legal remedy, and are far more 
complicated.   
 
We agree with the Commission that establishing a ‘black list’ of terms considered to be unfair in all 
circumstances and render a contract null and void will improve legal certainty, and we also see merit 
in an indicative ‘grey list’. Assuming that the lists are a non-static or iterative process, our concern 
about the introduction of comitology for unfair contract terms lies in exactly how these lists will be 
developed. If terms thought to be unfair are to be allocated to the lists via this new comitology 
process, who will decide this?   
 
The proposed CRD, does not specify the precise scope of the new comitology process, how any 
committee will be constituted nor, indeed, its interaction with either (a) the regulatory authorities, or 
(b) the local courts all of whom have the ability to make decisions about a term’s unfairness. In the UK 
alone, there are already more than five regulatory authorities covering different industry sectors 
which hold enforcement powers under the Unfair Contract Terms Directive, including:  
 
 

 The Office of Fair Trading (OFT) 

 The Office of Communications (OFCOM) 

 The Office of the Water Regulator (OFWAT) 
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 The Office of the Gas and Electricity Markets (OFGEM)  

 The Financial Services Authority (FSA) 
 
In its broadest terms, the Commission thus makes the assumption that a large part of ‘the Acquis’ can 
readily be maximum harmonised simply by establishing a new comitology process for unfair contract 
terms. But, we question whether this is really desirable or practicable, particularly when there are 
other bodies’ who can also decide and interpret whether terms are unfair. In other words, there will 
continue to be different rules across different Member States in any event. This will be particularly 
acute where:  
 

(i)  regulatory bodies have already taken action against industry sectors for their unfair contract terms. 
Practically speaking what would be the subsequent impact on these sectors? The FSA, for example, 
has already taken a number of high profile actions against banks and building societies in respect of 
their mortgage exit administration fees, whilst the whole of the banking sector is currently awaiting 
the outcome of a High Court Case on bank account default fees brought by the OFT. Should the OFT 
case be upheld, substantial changes will need to be made to all bank current accounts.   
 

(ii)  Given that some Member States have common law jurisdictions and consumers are able to take a 
private right of action against the seller, it is debatable whether any legal court could subvert their 
‘will’ or decision-making power to that of an EU committee, and  
 

(iii)  consumers are further able to seek voluntary redress from an Ombudsman scheme such as the 
Financial Ombudsman Service in the UK who is tasked with making a decision based on what is fair 
and reasonable in all the circumstances.  
 
In all cases, an opinion expressed via ‘Comitology’ might be persuasive, but it could not be conclusive. 
 
 

4. The buyer’s right to reject  
 
There is a strong tradition across Member States (with perhaps the exception of Germany) that 
consumers should be able to reject faulty goods and to receive a full refund. This right to reject is 
viewed as a fundamental part of the consumer toolkit as it helps to redress the imbalance of power 
between the bargaining position of the buyer and seller, and in turn, empowers them to make claims 
for remedy or enforce the implied conditions of quality that pass under a sales contract; namely that 
goods are fit for purpose, be of satisfactory quality and meet their description. In other words, that 
when buying goods, consumers should be able to expect that these are free from any defects.  
 
The buyer’s ‘right to reject’ thus acts an essential check on product quality which:    
 
 

 Inspires confidence  
 

 Drives up industry standards  
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 Encourages retailers to innovate around the needs of the consumer  
 

 Acts as a cost effective way of resolving disputes quickly 
 

 Prevents consumers getting trapped into a cycle of repairs 
 

 Mitigates against unreasonable seller behaviour which undermines the trust between the 
parties 

 
We believe that the existence of the right to reject is fundamental to the confidence UK consumers 
generally have in asserting their consumer rights. Research has shown that consumer problems are 
the most likely of all civil justice problems to be handled by people without advice, by dealing directly 
with the retailer. It is the generous refund and exchange policies adopted by some retailers that have 
led consumers to believe they have greater legal rights than they actually do2. These policies reflect 
the high expectations that consumers now have and is key to driving up standards in the retail sector. 
 
The existing CSD, however, makes no provision for the rejection of faulty goods. Neither does the 
newly proposed CRD. Instead, both the CSD and the CRD, set out a two tier hierarchy of remedies 
which are only to be made available, in sequence, depending on a number of triggers. The first tier 
remedies are triggered first and allow for the repair or replacement of a faulty good with the choice of 
remedy being, that of the consumer under the CSD, but, that of the seller under the CRD. However, 
where the repair or replacement fails, then the second tier remedies will be triggered and the 
consumer entitled to a price reduction or to rescind the contract.  
 

 First tier remedies: repair or replacement  
 

 Second tier remedies: price reduction or rescission (with deduction for value)  
 
In practice, and particularly so where there is no right to reject, it is irrelevant that the consumer has a 
choice of remedy, as the seller may, in any event, refuse to provide a remedy on the grounds that this 
is impossible or disproportionate to any of the other remedies available, leaving the consumer 
remedyless. The CRD seems to recognize this perverse practical difficulty, but rather than adopt 
provisions to reinforce the consumer’s choice of remedy, ironically appears to do a volte face by 
legally giving the choice of remedy unconditionally to the seller.  
 
Where the Commission approach is a minimum harmonisation Directive, these issues are of little 
consequence as Member States are allowed to go beyond the requirements of the Directive and 
retain higher standards of consumer protection should they wish to do so. In the UK, at least, 
consumers retain their right to reject a faulty good and receive a full refund, provided they do so 
within a reasonable time.  
 
The difficulty, however, lies where the Directive adopts a maximum harmonising approach which, for 
many Member States, including the UK, will mean having to remove key consumer protections and 

                                                 
2
 See òPaths to Justice Scotland; Knowledge of Consumer Rights in Scotlandó, 2003 
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reducing the standards of consumer protection that currently exist. This is what is reflected in the 
newly proposed CRD.  
 
The change of approach from minimum to maximum harmonisation highlights a fundamental 
philosophical tension between the CRD and the UK regime for sales remedies. By contrast to the UK, 
the CRD is more concerned with ensuring the performance of the original contract, the seller being 
first given opportunity to correct the defect either by repair or replacement rather than allowing the 
buyer the right to end or ‘reject’ the contract and receive a full refund. Furthermore, where the seller 
is unable to make good any defect, the CRD provides for the consumer to give the seller value for any 
performance of the contract should the consumer then rescind the contract.   
 
Experience shows that sales remedies will invariably be sought, in the first instance, by negotiation 
between the buyer and the seller. It is by retaining the right to reject in addition to the CRD remedies 
that UK consumers’ bargaining position is such that they are initially likely to have a free choice 
between all the CRD remedies. Some provisions in the UK also relate to delivery, so if goods are not 
delivered on time, they too can be rejected.  
 
It is when the seller is unwilling to provide a remedy with which the consumer is satisfied, that 
reliance on the strict letter of the law and attempts to resolve the dispute by negotiation becomes far 
more difficult. This is largely because:  
 

(i) Under common law, UK consumers are able to bring legal claims for faulty goods as a breach of 
contract, provided they do so within the legal limitation period under English law, six years, and the 
prescriptive period under Scottish law, five years. When the consumer brings the claim for legal 
remedy, it is then for the court to decide whether the buyer has had sufficient opportunity to 
examine the goods and that they have not been ‘accepted’, or in other words, did the buyer reject the 
goods within a reasonable period? It will also be for the court to determine what remedy should be 
made available to the buyer.  

 
Whilst, it can be assumed that having sufficient opportunity to examine the goods implies a relatively 
short ‘rejection’ period, there have been very few cases brought to the UK courts, whereas those that 
have, are also of mixed opinion, with some cases being decided on the basis of a relatively short time 
period and others on a longer time period.  
 
The reasonable period within which the buyer should reject a faulty good is thus not well defined, this 
essentially being a question of fact3 which will turn on the nature of the defect, the type of good, the 
reasonable expectation of the performance of the good, the parties behaviour in seeking to resolve 
the dispute and other circumstances surrounding the case. What does seem clear, however, is that 
where goods are complex and “faults are likely to be latent, it may be reasonable to permit a longer 
period of use in which faults may appear”4.  

 
(ii) the interplay between the UK and EU requirements, as well as between the EU remedies themselves, 

is complicated.  
                                                 
3
 Section 59 SoGA  

4 Truk UK Limited v Tokmakidis GmbH [2000] 2 All ER (Comm) 594 at 604  
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As shown above, it is for the court to decide whether a consumer’s rejection of a good has taken 
place within a reasonable period. Not only is it then impossible to say with a sufficient degree of 
certainty how long a reasonable period is but a consumer may have already sought a number of 
repairs, and these too may have been unsuccessful5.  
 
In addition, whilst the other remedies of repair, replacement, reduction in price and rescission that 
are provided by the CRD do set out how the buyer and seller should behave and what should happen 
in the circumstances, its requirements overly prescribe who chooses the type of remedy, the number 
of repairs to be attempted as well as switching evidential burdens between the buyer and the seller 
which, for a buyer attempting to ‘enforce’ their legal right to remedy, means having to make difficult 
judgments. 
 
The UK Law Commission has usefully mapped the pathways to remedy under the current CSD, and 
has shown that there are many remedies that could be available resulting from the purchase of one 
faulty good.  
 
Of course, overly complicated law lends itself to being disputed so it is highly desirable for the law in 
this area to be simplified and made easier for buyers and sellers to understand. We also note that the 
UK is perhaps unusual in not prescribing a time limit, as most other European countries do. But, we 
nevertheless believe it would be too arbitrary to set a fixed time period of two years, as is proposed 
by the CRD after which the consumer would lose their right to any remedy, as no single time limit is 
appropriate for all the wide variety of goods and circumstances that consumers face.  
 
An arbitrary fixed period of two years is also likely to be insufficient when goods are complicated or 
when the life expectancy of the good is of a much longer duration. We would particularly draw a 
distinction between goods that are purchased day to day such as books, shoes, and clothes from 
larger, more expensive items such as cars; furniture and household items; refrigerators, cookers or 
other white goods; and items purchased at specific times of the year. Looking at this another way, we 
would ask, does the Commission think that all goods, and the supply of goods (works and materials) 
should have a maximum life span of two years? And, if so, what evidence does the Commission have 
to determine when a defect will no longer show itself?  
 
Such a rigid provision, if intended to apply to all types of goods, would almost inevitably create 
certainty at the expense of justice. And, “as often happens where reform of the law is concerned, a 
balance has to be struck between certainty and fairness”6.  
 
Perhaps, more controversially, a two year fixed time limit would work against the length of time 
within which to bring a claim. A six year limitation period, for example, does more than provide a 
window within which to exert legal rights. It acts as a force of moral persuasion with goods 
manufacturers so that they are encouraged to produce goods of high quality. A shorter time period 

                                                 
5 Law Commission and Scottish Law Commission: Consumer Remedies for Faulty Goods, CP 188 and DP 139, 
October 2008, para 3.58  
6
 Law Commission and Scottish Law Commission: Consumer Remedies for Faulty Goods, CP 188 and DP 139, 

October 2008 
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may thus have undesirable consequences since there will be less incentive to manufacture goods that 
last for longer than two years. We are sure this is not what was intended by the Commission.   
 
For all these reasons, we are extremely concerned at the proposal to remove the consumer’s right to 
reject, which is central to ensuring the continuation of the existing high levels of consumer confidence 
in the UK market, and the checks and balances it places on business. This seems particularly acute in 
the current economic climate where there is a need to improve confidence – not remove it – to 
encourage consumer spending.  
 
 

5. The right to reject: supply of goods (work and materials) contracts 
 
In addition to the right to reject for goods, UK law allows consumers to reject goods (or terminate the 
contract) that pass under a contract for the supply of goods such as those for work and materials7, 
also referred to as non-sales contracts. But, unlike the right to reject for sales contracts, the buyer 
does not have to reject within a reasonable period, the right to reject being dependent only on 
whether the buyer ‘affirms’ the contract by recognizing its continued validity. The only time period 
that is relevant then is the limitation period, which in English Law is six years, and for Scottish law, five 
years. 
 
Supply of goods contracts can be hard to define but the installation of white goods as part of a new 
kitchen; supply and installation of double-glazing or other home improvements, are perhaps the 
commonest examples of non-sales contracts. More importantly, it is these types of contract that give 
rise to complicated disputes. Disputes concerning poor workmanship or the proper installation of 
appliances are more frequently cited as causing grievance than not, and where the goods supplied are 
of a higher value and bought for the distinct purpose of improving their home, consumers are more 
likely to lose confidence in the seller or trader.  
 
Under the proposed CRD and its maximum harmonising provisions, consumers would no longer be 
able to reject these contracts for the supply of goods and will instead find themselves having to 
negotiate with the seller or trader, in the first instance, another of the first tier remedies, a repair or 
replacement. Given that the supplied goods will often, once installed, form an integral part of the 
home, consumers will be in a vulnerable position. This is particularly so, where all or a proportion of 
the contract has been paid up front and the seller or trader knows that they can simply ‘walk away’, 
leaving the installation unfinished and the consumer having to find an alternative fitter who are also 
usually not available at short notice or reluctant to complete another person’s unfinished work. This 
rational fear of a seller or trader starting work in the home but not finishing is the primary reason why 
a consumer is likely to lose confidence in the goods, the seller or trader as well as the other remedies 
(repair and replacement) being satisfactory. Certainly an unintended consequence of removing this 
existing consumer right would be to skew the balance of power heavily in favour of an industry sector 
whose business practices are clearly documented as causing significant detriment to consumers8. 

                                                 
7
 As defined by the Supply of Goods and Services Act, 1982 

8
 Something which is also specifically acknowledged by the Commission in Recital 35 of the CRD, which states: 

The Commission has found some key consumer problems in the home improvement sector where consumers 
are under high pressure to order expensive renovation works. The scope of the information and withdrawal 
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Statistics produced by Consumer Direct show that complaints concerning home improvements 
consistently come near the top of the list.  
 
 

6. The right to reject: minor defects 
 
As outlined above, the CRD proposal would remove the consumer right to reject faulty goods, yet, in 
spite of this, the CRD reduces consumer protection still further by also prohibiting consumers from 
being able to rescind a contract where the defect is minor (Article 26 (3)). Whether a defect is ‘minor’ 
is again a subjective test where the buyer and the seller are unlikely to agree. For example, where 
consumers have extensively researched and bought a new car, items with which to furnish their home 
or other items that have some aesthetic quality, consumers will care a great deal about their 
appearance and overall quality. A ‘minor’ defect in the eyes of consumers will thus include 
scratchmarks or mis-colourings but which the seller considers ‘a lot of fuss about nothing’. Although 
legally the other remedies will be available, the existence of such ‘minor defects’ is usually sufficient 
to severely undermine the consumer’s confidence in the good and in the seller, leaving the consumer 
potentially trapped in a cycle of repairs or feeling as if they are ‘stuck’ with a good they are no longer 
able to enjoy.  
 
 

7. The right to reject: digital contracts and future proofing  
 
Under Article 19 of the proposed CRD, there are a number of exceptions to the right of withdrawal for 
distance and off-premises contracts. In particular, Article 19 (e) refers to:  
 

“the supply of sealed audio or video recordings or computer software which were unsealed by 
the consumer.”  

 
This reference to sealed media and software items suggests that the scope of the Directive is 
intended and, in our view, should include digital or technological contracts as goods.  
 
The huge growth in digital technologies and consumers’ increasing reliance on computers in their 
daily lives gives rise to a growing and acute need for consumers to have remedies for digital or 
technological contracts, including software downloads, made available to them in the same way as 
they are for other goods. This will help to boost innovation and for consumer confidence in new 
technologies to remain strong.  Digital or technological contracts can be distinguished as a good and 
not as a service for two primary reasons.  
 

(a)  Bundled contracts 
 
In many instances, digital or technological contracts are offered to consumers only on the basis that 
the consumer buy a ‘bundle of items’ together. This is especially true of contracts for mobile phones 
where a particular model or style of handset will be made available under the contract along side a 
                                                                                                                                                                        
rules should be clarified and extended to cover this kind of contract.  
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particular tariff rate for telephone calls and text messaging. It may be possible to buy the handset 
separately but as most consumers preference is to buy the handset on an ongoing basis, providers see 
benefit in costing the price of the handset into the monthly tariff rate together.   
 
Where contracts are provided in this way, it is explicit that the handset and the telephone service are 
interdependent on one another, indeed, it will be one of the core considerations of the consumer 
which mobile handset and network service provider are best suited to one another and to the 
consumers needs. If the mobile phone were to stop working, it will further be apparent that it may 
either be due to a fault in the handset and any software contained within it, or the network service 
provider from whom the telephone service is purchased. In any case, the consumer may have to 
negotiate with either the retailer, the network service provider or both to ascertain the nature of the 
fault and seek remedy to correct this. It is this interdependence and reliance between the mobile 
handset and the network service provided, without which the ‘mobile telephone call’ cannot be 
made, that, in our view, defines the contract as one for the sale of goods.   
 

(b)  Sealed or packaged software and software downloads 
 
In similar vein to the bundled contract for goods, computer software that is sealed or downloaded 
from the internet uses a piece of hardware i.e. the computer terminal, without which the software 
could not be run. It is only by operating the computer terminal and the software together that the 
consumer is able to use both the computer and the software package effectively as well as to perform 
on their own various functions such as word processing, desk top publishing, surfing the internet or 
printing. There is therefore a tangible quality to a software application because of the specific 
functions it will allow consumers to perform on a computer. Where there is a fault, again this will be 
due either to the software or to the computer or both and the consumer will need to liaise and check 
both items with their respective sellers to locate the fault and seek remedy owing to the ‘connectivity’ 
between them.  
 
In both (a) and (b) above, we believe there is a contract for ‘goods’ because these can be 
distinguished from a contract for service, as a service contract will usually pertain to the on-going 
maintenance and repair of a good involving the specialist knowledge, skill or trade of another person. 
In this respect, it is the support offered by the computer personnel over the telephone, for example, 
that is the service, with the ‘mobile phone and network service taken together’ or software being the 
‘good’.  
 
Software industries argue that extending a right to reject for software or digital contracts would lead 
to a significant abuse by consumers, with many downloading software and then seeking remedy on 
the basis that it was ‘faulty’. However, the Commission has yet to produce any evidence to this effect 
and without it we would caution against second-guessing what might be consumers’ behaviour. Given 
the growth in digital technologies and consumers increasing reliance on computers in their daily lives, 
we believe this is an area of such importance that the remedies available for software or digital 
contracts should be the same as they are for other goods.  
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8. The right of withdrawal; no substitute for the right to reject  
 
The right of withdrawal was first introduced into the Doorstep Selling Directive as a means to protect 
consumers from unscrupulous sales tactics or ‘pressure selling’ employed by sales people who called 
on consumers in their homes. Over time it has been extended to other areas and for longer periods, 
with other industry sectors adopting rights of withdrawal as part of voluntary codes of practice.  
 
The CRD seeks to introduce an extended 14 day right of withdrawal, something which some may later 
argue should subsequently be applied to all sales contracts as was the case in some Member States 
when the Distance Marketing of Financial Services Directive was implemented. By doing this, some 
would argue that the right of withdrawal could, arguably become an expeditious way by which to ‘off 
set’ any detriment a consumer may otherwise experience having lost their right to reject. In our view, 
this would be flawed logic, as it is only assumed that most rejections take place within the first few 
weeks of purchase given the returns policies employed by most retailers for smaller every day items, 
such as clothes or shoes.  Whereas, in practice, the sales disputes for faulty goods take longer and are 
more complicated.   
 
 

9. The 6 month reverse burden of proof  
 
Under the CRD, there is a presumption that where a fault occurs within six months of purchase, then 
the good is defective, and the buyer is able to seek remedy. After six months, it is then for the 
consumer to prove to the seller that the good is defective. This presumption is clearly of benefit to 
consumers as it can be relied on to persuade the seller to provide a remedy, however, it may also be a 
bit of a red herring as, in the absence of rejection, there are many instances cited in other Member 
States where the seller simply refuses to acknowledge that there is a defect and sends the consumer 
on their way, or plays a ‘time game’ in which to frustrate the buyer’s claim.  
 
In legal terms, as it will also be for the consumer to initiate the legal claim for remedy, it is very likely 
they will want to be able to demonstrate that they can substantiate their claim and/or rebut any 
claims made by the seller, in any event.  The 6 month reverse burden of proof will therefore only form 
a part of the consumer tool kit and again we do not consider that it can be viewed as a substitute for a 
consumer’s right of rejection.  
 
 

10. Damages for consequential losses, wrong delivery and late delivery  
 
Under Article 27 of the CRD, consumers “may claim damages for any loss not remedied in accordance 
with Article 26 (remedies for lack of conformity)”. In the UK, consumers are able to claim damages for 
faulty goods where both the good has been rejected or not rejected9. Claims for damages also extend 
to “any consequential losses”, including any injuries or damage to other property caused by the faulty 
goods which thus go far beyond the provisions contained in the CRD. Similarly, the SoGA enables a 
buyer to reject goods, seek a full refund and sue for any consequential losses where the seller delivers 

                                                 
9
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goods that are either the wrong quantity or where the goods are delivered late but delivery is ‘of the 
essence of the contract’.  
 
As a maximum harmonising Directive, the potential interplay between Article 26 of the CRD and the 
existing UK provisions, will mean that UK consumers will no longer be able to claim damages when 
they exercise their right to reject goods as the right to reject itself will not be available as a remedy. 
Furthermore, it may be possible to construe Article 26 as prohibiting legal claims for damages arising 
out of ‘consequential losses, wrong delivery or late delivery, particularly as the duty to deliver the 
correct quantity of goods “may be thought of as an application of the more general duty to provide 
goods which correspond to their description10”.  It is not clear whether it was the Commission’s 
intention to remove consumers’ rights to make such wider claims but as this is a complicated area of 
law, we consider the Commission should provide further clarity on how it intends to circumscribe and 
limit such potentially harmful effects upon consumers’ claims for damages.  
 
 

11. Concluding remarks 
 
Given the many significant issues raised by the CRD which we have sought to outline above, we do 
not consider the CRD puts consumers at the heart of its proposals or is capable of delivering an 
appropriate framework of consumer protection across the whole of the EU. Indeed, the CRD will 
perversely lower the protection currently enjoyed by consumers in the UK and other Member States. 
Considerably more work needs to be undertaken to future proof the CRD proposal, and careful 
consideration given to how it will work in practice as well as the likelihood for unintended 
consequences, before any substantive changes are made to the existing consumer regime.  
 
 
 
Consumer Focus 
2 February 2009 
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