
 

25 November 2008 

 
European Commission 
Directorate-General for Competition, 
Merger Registry 
J-70 
B-1049 Bruxelles/Brussel 
 
Reference number COMP/M.5224 – EDF SA/British Energy Plc 
 

 
Dear Sir 
 
Proposed merger of British Energy and EDF 
 
Consumer Focus is the new statutory organisation campaigning for a fair deal for 
consumers in England, Wales, Scotland, and, for postal services, Northern Ireland.   We 
are the voice of the consumer and work to secure a fair deal on their behalf.  We were 
created through the merger of three consumer organisations – energywatch, 
Postwatch and the National Consumer Council (including the Welsh and Scottish 
Consumer Councils).  
 
Consumer Focus has very significant concerns on the proposed takeover of British 
Energy by EDF and a possible secondary transaction involving Centrica.  We do 
however acknowledge that if the UK is to invest in new nuclear plant, EDF is one of the 
key players that has relevant skills and experience in this area.    
 
The functioning of the GB wholesale and retail energy markets have been the centre of 
two very important and thorough investigations in recent months by the Business and 
Enterprise Select Committee Energy prices, fuel poverty and Ofgem inquiry issued in 
July1 and the GB energy regulator’s own Energy supply probe – Initial findings report 
released early October2. We commend these two reports for the quality of the insights 
they provide into the market and agree with many of the issues they have 
documented. Indeed we believe the issues they have identified and concerns they 
have expressed are more likely to be understated than overstated. 
 
Overall, we do not believe either the merger of British Energy and EDF (or any 
consequent transaction involving Centrica) should be allowed to proceed without 
important safeguards for consumers and significant conditions placed on the deal. 
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 http://www.publications.parliament.uk/pa/cm200708/cmselect/cmberr/293/293i.pdf  

2
 http://www.ofgem.gov.uk/Markets/RetMkts/ensuppro/Documents1/Energy%20Supply%20Probe%20-
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These conditions should be specifically focussed on dealing with the reduced 
competition in the market-place that will arise, thus helping to ensure that consumers 
are not harmed further.  Consideration should also be given to the release of EDF sites 
that are close to British Energy sites for competitors to use.  This is particularly 
important given that these sites are likely to be the favoured sites for any approved 
new plant.  We welcome the indication that EDF would look into this but believe that 
firmer undertakings are required for this to be seen in a positive way to consideration 
of the merger.    
 
Summary opinion 
 
We believe the purchase of British Energy by EDF will damage further an already 
dysfunctional wholesale electricity market in Great Britain. Furthermore, because 
there is already considerable market power in retail supply markets, consumers will be 
disadvantaged. Both reports we have referenced have identified a very uneven 
market-place with those least able to afford service suffering most.  
 
The proposed deal also comes at a time of significant price turbulence. Early November 
the OECD reported that household gas and electricity bills in Britain had risen almost 
30% over the last year, twice the rate of the European average.3 Consumer Focus fears 
that this position will further deteriorate if the proposed acquisition is not subject to 
appropriate safeguards because of reduced competition in both the wholesale and 
business electricity markets.  
 
The proposed takeover crystallises many of the issues currently giving consumers, 
businesses and policy makers cause for concern with the UK power market, especially 
the limited trading activity in the wholesale power market. The wholesale sector is 
dominated by the Big Six integrated generator/suppliers4, two of which are potentially 
involved in this transaction to acquire and then split the UK’s largest independent 
generator. Consumer Focus is concerned the scale of wholesale trading activity is 
currently very low dominated by marginal trades between the Big Six, with reducing 
independent volumes accessing the market. We are already very concerned that as 
matters stand the integrated suppliers base their consumer charges on marginal 
generation prices produced in these thin markets reflecting these in inflated transfer 
prices. They then pocket savings they make against them as upstream profits.  
 
Removing British Energy from the market will exacerbate this very concerning 
dynamic. Although outside our core remit, we are also concerned that the exit of the 
British Energy supply business for major consumers will markedly reduce competition 
in this sector. Our specific concerns are amplified below and centre on: 

                                                 
3
 http://www.oecd.org/dataoecd/33/30/41622196.pdf 

4
 Centrica, EDF Energy, RWE Npower, E.ON UK, Scottish and Southern Energy and Scottish Power 
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Á wholesale trading; 
Á supply to larger consumers; and 
Á increased consumer detriment.  
 
Concerns on wholesale trading 
 
Our concerns are wide-ranging. They include a fear that there will be a significant 
reduction in already low levels of trading activity (low both historically and in 
comparison to neighbouring markets5), a loss of diversity of counterparties, and 
further increases in barriers to entry. 
 
Reducing already low liquidity 
 
The proposed transaction will see the loss of a major source of liquidity from the 
market, in terms of volume of trades and also diversity of counterparty. British Energy 
presently provides about 20% of independent generation into the market, and even 
after supply to its own large industrial customers this share is well in excess of 10%. 
But once known long-term contracts with independent generators are added in, these 
free volumes from British Energy could be as much as a quarter of the output presently 
available to the market, possibly more.  
 
Whilst EDF’s desire to trade may increase after any transaction because it will be 
longer in generation than at present, this will be offset by the fact that it will no longer 
have to enter the market to cover its long supply position.  
 
Overall we would expect there to be a loss of underlying liquidity because of the 
removal of a major independent generator, and one of the few who were prepared to 
trade outside of the closed circle of the Big Six and sell to the remaining independent 
suppliers in the market.  
 
In particular, EDF would have a greatly reduced cause to trade if it achieves its stated 
intention of allowing British Gas to achieve a 25% interest in the company presumably 
through a long-term off-take arrangement. This company is at present fundamentally 
short of power to meet its consumers’ requirements. Acquiring a quarter of British 
Energy’s nuclear output would reduce its requirement to trade very significantly. 
 
Poor wholesale market liquidity and vertical integration by the UK’s six scale players 
are closely related and act to encourage further consolidation in the market (a point 
flagged in the Commission’s energy sector inquiry). Despite the two recent UK market 
inquiries we believe work to fully understand the impact of wholesale liquidity and 
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 Part II Figure 42, DG Competition Report on the Energy Sector Inquiry, 10 January 2007.   



 

integration of supply and generation is incomplete. Before either of the two proposed 
transactions are permitted to proceed, analysis must be undertaken to better 
understand the relationship between wholesale and retail prices and how these are 
being impacted by the prevailing poor trading liquidity. Analysis of the impacts of the 
proposed deal would then be needed against this baseline.  
 
Ofgem’s probe provides a useful analysis of some of these issues, but it notes its own 
assessment is partial (for instance, it does not address the 2000-03 period when 
wholesale electricity price collapsed, but consumer prices failed to fall by anywhere 
near as much).  The regulator has acknowledged that it needs to address wholesale 
market issues and relationships further, but the direction of these further discussions 
and deliberations is unclear. It has also indicated some sympathy for the concept of 
more detailed accounting disclosure separately on generation and supply, which we 
support, but we would suggest a clear definition is needed and committed to before 
any transaction involving EDF.    
 
One suggestion to improve wholesale market liquidity is for the UK energy regulator 
Ofgem to mandate vertically-integrated incumbents to release quantities of wholesale 
power onto the market. Consumer Focus believes this approach has some merit. The 
arguments in favour of this approach should be tested thoroughly to ensure it is 
workable and would truly improve wholesale market liquidity across suppliers.  The 
terms of trade applied by the Big Six do not permit them ordinarily to sell to 
independent suppliers without full collateralisation.   
 
Loss of diversity of counterparties 
 
The transaction will result in further concentration in the market, which will reduce the 
already small number of willing counter-parties for independent participants—both 
existing and potential new entrants—which in turn will make the market harder for all 
but the Big Six and hence reduce competitive pressure and the threat of new entry. 
British Energy is fundamentally long, which usually puts downward pressure on the 
market. The purchase of British Energy would lead to a further concentration of the 
market and will result in even greater convergence of similarly structured and like-
minded players in the market. As recent experience has shown, for example in terms of 
price movement, like-minded market players behave in a similar manner, and they 
often exhibit parallel behaviour narrowing consumer choice on price and service 
terms. This view was also presented in the Ofgem Energy supply probe, which pointed 
out that incumbents choose to buy their wholesale supplies months in advance in 
much the same way, and there is an evident tendency for them all to change their 
tariffs in broadly the same way at about the same time.  
 



 

The recent exits from the small business electricity supply market of Bizz Energy and 
Electricity4Business are cases which underline that real damage to competitive 
markets is being caused by complex and volatile wholesale market regimes.  These are 
controlled by the large players and are essentially foreclosed to smaller players. 
Against this background, the diminished scope for independent players to find natural 
counterparties will inevitably inhibit new entry and constrain the ability of existing 
independents to grow.  
 
New entry 
 
The removal of British Energy would remove a potential new build generator from the 
market at a time when independent players continue to exit, but UK generation 
capacity is due for major replacement to meet low carbon and security of supply 
obligations. This dilution of competition to build new power stations will have a 
detrimental impact on the market, especially in key low carbon markets, including 
renewables. 
 
The proposed transaction will make the UK even less attractive than it currently is to 
prospective new entrants (both supply and generation). Market governance 
complexities, credit acquisition issues and poor wholesale market liquidity problems 
currently provide extremely challenging barriers for new entrants to overcome even 
before they begin to compete for customers. As a consequence many independent 
generators already can only access the market by establishing off-take terms with one 
of the Big Six incumbents. 
 
Increased balancing costs  
 
British Energy owns the coal-fired Eggborough Power Station, which provides an 
essential competitive dynamic in the real-time market (or Balancing Mechanism) for 
short-term and uncontracted quantities of power. The UK electricity market is 
structured so as to penalise non-integrated participants on both supply and generation 
sides that are unable to exactly balance their contractual commitments. Imbalance 
charges are already very high, and often the impact is felt hardest among the smaller 
players not able to gain from diversity portfolio effects—adding further stress to this 
sector. EDF already owns key balancing assets such as Cottam and West Burton. The 
impact on the flexibility of the market must be carefully examined to provide 
assurance that costs are not unnecessarily introduced into prices ultimately paid by 
consumers.  
 



 

Supply to larger consumers 
 
British Energy has become the supplier from outside the Big Six with the greatest share 
of the market supplying electricity to major business consumers. The loss of a 
significant competitor in this section will be a major blow to British industry, 
potentially removing the major player that has introduced a healthy dynamic into the 
sector over recent years. The company has been one of the most active and innovative 
participants in its target markets with a very high reputation for customer service.  
 
The transaction would have a direct impact on the business supply market which 
British Energy is an active participant in, and it could subsequently result in consumers 
paying more for their energy and having fewer options open to them when they seek 
contract renewal. 
 
A further consideration is that most of British Energy’s generation is base-load and is 
likely to displace riskier, mid and higher merit plant in EDF’’s portfolio. The counter-
point to this is that a valuable source of lower cost, predictable power will be removed 
from the non-domestic market, should as appears likely EDF (and possibly Centrica in a 
consequent transaction) opt to direct these quantities to smaller users.  
 
Consumer detriment 
 
The proposed transaction(s) would effectively mark the end of a chapter in the UK’s 
liberalised energy market. Since both the electricity and gas markets were fully opened 
to competition a decade ago the number of independent suppliers and generators 
competing for business from the Big Six companies has continued to decline to the 
stage where we now have six incumbent suppliers controlling over 99.7% of the retail 
market and 97.5% of the business market (by meters). The Big Six also own directly 
two thirds of generation assets in Great Britain with long-term contracts in place with 
significant tranches of remaining independent generation. Bringing British Energy’s 
assets into the Big Six would increase the ownership proportion to nearly 80%.  
 
Consumer Focus already considers that the effective working of the UK energy markets 
is already being questioned and reviewed. The market probe underway involving 
Ofgem has a further distance to run and a number of key issues that impinge on the 
proposed transaction remain unresolved. At present, businesses are finding it difficult 
to secure competing offers from suppliers at contract renewal time and Ofgem’s probe 
demonstrated how effectively the Big Six have been able to divide and rule in the 
domestic market by charging their most vulnerable (those on prepayment meters and 
in rural areas) and most loyal consumers (those who have never switched) more. 
 



 

We fear the proposed takeover of British Energy by EDF will increase consumer 
detriment because it will reduce the existing competitive pressures on suppliers, in 
both the domestic and business retail markets, to fight for customers and drive up 
service offers and standards. The loss of such a large independent player in the market 
will also lessen the imperative on the scale players to address market governance 
complexity and new entrant barriers. The result of this in the short term will be a 
continued withering of choice of electricity providers offering competitively priced 
products and in the long term will make it harder for new entrants to enter and gain a 
foothold in the market and apply competitive pressure on the current oligopoly.  
 
Without conditions attached that sustain wholesale power trading and do not erect 
further barriers to independent players in the market, the proposed transactions 
involving EDF and British Energy will inevitably mean the British power sector becomes 
less competitive resulting in sustained consumer detriment. Because of the probability 
of a further sell-down to another of the Big Six, the impacts of a secondary transaction 
also need to be carefully examined. A number of potential measures to improve 
market functionality for consumers were identified by both the Business and 
Enterprise Select Committee and Ofgem reports. They should form the basis of any 
evaluation of measures to safeguard consumer interests. 
 
I hope these comments are helpful and would be pleased to follow them up with you 
either in person or via telephone. 
 
Yours sincerely 
 
 
 
Robert Hammond 
Head of Regulated Industries 

 


